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Review of the Adjustment of District Municipality Functions to Local Municipalities

1 INTRODUCTION

Based on the matters raised in the National Report, the MDB has commissioned this
investigation into the extent to which local municipalities are performing the adjusted

district functions.

In line with the requirements contained in Section 85 of the Municipal Structures Act
No 117 of 1998, the Municipal Demarcation Board (MDB) has undertaken an annual
assessment of municipal capacity since 1999. However, in the past three years the
Board has adopted a uniform approach toward the research methodology and the
concomitant analysis of results. The consistency has allowed for the tracking of
changes and more importantly, the identification of the emerging trends occurring at

municipal level.

The 2004/05 National Report on Municipal Capacity noted that the MDB questionnaire
as it is currently designed, can be used to determine whether a local municipality
generally understands that it has the authority for an adjusted district municipality
function. However, it is not possible to use the capacity data generated to assess the
extent to which the local municipality has the capacity for the local and district function

or the local function only as the questions are asked in a general manner.

The National Report raises the concern that many local municipalities may, due to the

nature of the function, not be performing the district responsibilities. Most of the

Section 84(1) MEC functions refer to the need for rendering the service for the “district

as a whole” or for a major proportion of the local municipalities within the district. The

following questions were posed in the report when considering district functions

adjusted to all or some of the local municipalities:

. Which local municipality in the district takes on the role for rendering the function
for more than one local municipality?

« How is this decided?

. How is a function rendered to more than one local municipality by another local
municipality and in terms of what agreement?

. In the absence of an agreement, does this not result in the duplication of service

delivery?
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The following aspects will then be addressed in this report;
« a legal overview of the allocation of functions between local and district
municipalities;
. areview of the historical role played by district municipalities;
« the adjustment status quo;
« the research findings and discussion, and

. the conclusion and recommendations.

2 LEGAL OVERVIEW

The purpose of this overview is to provide clarity on the role and responsibility of the
district municipalities and more importantly to discuss the section 84(1) functions and
the legislative intentions. Information is drawn from the Constitution No106 of 1996,
the Municipal Structures Act No117 of 1998 as amended and the legal opinion provided
by Advocate Kennedy to the MDB in 2003.

In considering the broad responsibilities, the objects for local government are contained
in section 152(1) of the Constitution by stating that municipalities are:
(@ to provide democratic and accountable government for local
communities,
(b) to ensure the provision of services to communities in a
sustainable manner;
(© to promote social and economic devel opment;
(d) to promote a safe and healthy environment; and
(e to encourage the involvement of communities and community

organisations in the matters of local government.

Section 152(2) then indicates that a municipality must strive, within its financial and

administrative capacity, to achieve the objects set out in subsection (1).

Section 153 addresses the developmental duties of municipalities by stating that a

municipality must-
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(@ structure and manage its administration and budgeting and
planning processes to give priority to the basic needs of the
community, and to promote the social and economic devel opment

of the community.

In order to address both the objects for local government and their developmental
duties, municipalities must perform with some capacity their assigned powers and

functions.

The powers and functions for Local Government are outlined in section 156(1) of the

Constitution, which states that:

A municipality has executive authority in respect of, and has the right to

administer-

(@ the local government matters listed in Part B of Schedule 4 and Part B of
Schedule 5% and

(b) any other matter assigned to it by national or provincial legislation.

The aspects of Section 156(1) (a) are regarded as local government’s primary powers
and functions. De Visser correctly points out that “..they cannot be removed or
amended by ordinary statutes or provincial Acts. They can only be changed by an
amendment to the Constitution. Also, national and provincial governments’ legislative
powers over Schedule 4B and 5B matters are limited”.? In terms of section 155, unlike
district (category C) and local municipalities (category B), metropolitan municipalities

(category A) are allocated all the local government functions.

Sub section 3(c) then states that national legislation must-

! See APPENDIX A for a list of the Schedule 4 Part b and Schedule 5 Part B functions.
2 De Visser, Jaap, “Assignment to Local Government: Protection with a hollow ring”; Local Government Law
Bulletin, Vol.4 No. 2 June 2002 Page 8
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(c) subject to section 229°, make provision for an appropriate
division of powers and functions between municipalities when
an area has municipalities of both category B and category C. A
division of powers and functions between a category B
municipality and a category C municipality may differ from the
division of powers and functions between another category B

municipality and that category C municipality.

In addition, sub section 4 indicates that the legislation referred to in subsection (3) must
take into account the need to provide municipal services in an equitable and sustainable

manner.

Section 155(3)(c) of the Constitution allows for an asymmetrical allocation of powers
and functions between category B and C municipalities which is currently reflected in

the existing authorisation and adjustment of functions.

Chapter 5 of the Municipal Structures Act is the legislation that then provides for the
division of powers and functions of municipalities with Section 83(3) clearly outlining

the role and responsibility for the district municipality by stating that:

A district municipality must seek to achieve the integrated,
sustainable and equitable social and economic development of its

area as a whole by-

(a) ensuring integrated development planning for the district as a
whole;

(b) promoting* bulk infrastructural development and services for the
district asa whole;

(c) building the capacity of local municipalities in its area to perform
their functions and exercise their powers where such capacity is

lacking; and

¥ Section 229 of the Constitution outlines the municipal fiscal powers and functions
4 Promote is define in the Oxford English Reference Dictionary (2002) as the following “help forward,
encourage, support actively (a cause, process, a desired result etc)”.
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(d) promoting the equitable distribution of resour ces between the local
municipalitiesin its area to ensure appropriate levels of municipal

services within the area.

The above provision reflects the Constitutional requirement to provide municipal

services in a sustainable and equitable manner.

Section 84 provides for the division of functions and powers between district and local

municipalities by stating that:

(1) Adistrict municipality has the following functions and powers:

(a) Integrated development planning for the district municipality asa
whole, including a framework for integrated development plans of all
municipalitiesin the area of the district municipality.

(b) Potable water supply systems.

(c) Bulk supply of electricity, which includes for the purposes of such
supply, the transmission, distribution and, where applicable, the
generation of electricity.

(d) Domestic waste-water and sewage disposal systems.

(e) Solid waste disposal sites, in so far asit relates to-

(i) the determination of a waste disposal strategy;

(ii) the regulation of waste disposal;

(iii) the establishment, operation and control of waste disposal sites,
bulk waste transfer facilities and waste disposal facilities for more
than one local municipality in the district.

(f) Municipal roads which forman integral part of a road transport system
for the area of the district municipality as a whole.

(9) Regulation of passenger transport services.

(h) Municipal airports serving the area of the district municipality as a
whole.

(i) Municipal health services.

() Firefighting services serving the area of the district municipality as a

whole, which includes-
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(i) planning, co-ordination and regulation of fire services,

(i) specialised fire fighting services such as mountain, veld and
chemical fire services,

(i) co-ordination of the standardisation of infrastructure, vehicles,
equipment and procedures,

(iv) training of fire officers.

(K) The establishment, conduct and control of fresh produce markets and
abattoirs serving the area of a major proportion of the municipalities
in the district.

() The establishment, conduct and control of cemeteries and crematoria
serving the area of a major proportion of municipalitiesin the district.

(m) Promotion of local tourism for the area of the district municipality.

(n) Municipal public works relating to any of the above functions or any
other functions assigned to the district municipality.

(o) The receipt, allocation and, if applicable, the distribution of grants
made to the district municipality.

(p) Theimposition and collection of taxes, levies and duties as related to
the above functions or as may be assigned to the district municipality

in terms of national legislation.

Section 84(2) states that a local municipality has the functions and powers referred to in
section 83 (1)°, excluding those functions and powers vested in terms of section 84(1) in

the district municipality in whose area it falls.

Furthermore, Section 84(3) indicates that the Minister for Local Government may, by
notice in the Government Gazette, and after consultation with the Cabinet member
responsible for the functional area in question, and after consulting the MEC for local
government in the province and, if applicable, subject to national legislation, authorise a
local municipality to perform a function or exercise a power mentioned in subsection

84(1) (b), (c), (d) or (i) in its area or any aspect of such function or power.

® Section 83(1) states that “a municipality has the functions and powers assigned to it in terms of sections
156 and 229 of the Constitution”.

® Section 84(1) b is the potable water function, section 84(1)(c) the electricity function, Section84(1)(d)
the sanitation function and Section 84(1)(i), the municipal health function.
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Section 85 then provides for the adjustment of the division of functions and powers

between district and local municipalities by stating that:

(1) The MEC for local government in a province may, subject to the other
provisions of this section, adjust the division of functions and powers
between a district and a local municipality as set out in section 84 (1) or
(2), by allocating, within a prescribed policy framework, any of those
functions or powers vested-

(@) in the local municipality, to the district municipality; or

(b) in the district municipality (excluding a function or power referred to
in section 84 (1) (a), (b), (c), (d), (i), (0) or (p)’, to the local municipality.

(2) An MEC may allocate a function or power in terms of subsection (1)
only if —

(a) the municipality in which the function or power is vested lacks the
capacity® to perform that function or exercise that power; and

(b) the MEC has consulted the Demarcation Board and considered its

assessment of the capacity of the municipality concerned.

When examining the provisions contained in Section 84(1) and (2) of the Municipal
Structures Act, Advocate Kennedy comments that district municipalities only have the
functions in Section 84(1) and local municipalities have the functions not mentioned in
this section of the Act. Moreover, “it is accordingly apparent that the legislature intends
that ordinarily the functions and powers of a district municipality and those of the local

municipalities in its area will be mutually exclusive”. (Kennedy, 2003)°

" Section 84(1)(a) to integrated planning for the district as a whole, Section 84(1)(b) potable water,
Section 84(1)(c) electricity, Section 84(1)(d) sanitation, Section 84(1)(i) municipal health services,
Section 84(1)(0) the receipt and allocation of grants and Section 84(1)(p) the imposition and collection of
taxes.

& Own emphasis

® Adv P Kennedy, “Powers and Functions of District and Local Municipalities” Opinion to the Municipal
Demarcation Board, 19 June 2003, Page 9.
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However, the opinion notes that when a section 84(1) function requires a “description or
qualification” the meaning and the effect is not easily apparent. This refers to the use of
terms in this section of the Act such as:
. “for the district municipality as a whole”;
« “for more than one local municipality in the district”;
. “serving the area of the major proportion of the municipalities in the district”,
and

. “for the area of the district municipality”.

Advocate Kennedy gives additional attention to the concept of “the area of the district
municipality as a whole”. He comments that the grammatical and dictionary definition
of the terms must be used as long as it reflects the context provided in the legislation.™
“The dictionary definitions of the terms “as a whole” include the following —

« “ingeneral”

. “Asaunity; in its entirety, not as separate parts”

. “Considered altogether; completely”."*

Therefore, the above definitions suggest that when the concept of “the area of the
district municipality as a whole” is used, “the totality or the entirety of the municipal
district and not the separate areas of the component local municipalities that make up
the totality”.> Kennedy states that it infers complementarity between the district and
local municipalities. He notes that “(I)t suggests instead that district municipalities have
the overall function and power of ensuring the provision of a particular service or
facility to the district as a whole, i.e. throughout its various component parts comprising
the different local municipalities, but that this does not preclude a local municipality
itself from providing such a service or facility subject (where the legislation requires

this) to the regulation and co-ordination of the district municipality”."

When examining specific functions, the opinion notes with regard to Section 84(1)(e),
the solid waste function, that it is the responsibility of the district municipality to

determine the waste disposal strategy and to regulate the function. In addition, the

1% See the Opinion page 16
1 IBID Page 16 - 17
21BID Page 17

3 1BID Page 20.
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district may provide a solid waste disposal site for more than one local municipality.
However, the district is not obligated to do so. Moreover, Section 84(1)(e) does not
state that the district must provide a waste disposal site in each of the local
municipalities within its area. Rather this remains the function of the local

municipalities.**

In relation to the municipal roads function, section 84(1)(f), Advocate Kennedy
comments that “the provision does not relate to all municipal roads”. The powers and
functions of a district municipality relate only to municipal roads “which form an
integral part of a road transport system for the area of the district municipality as a
whole”.*® Thus the district function would then be for those roads which are “the road
transport system serving the entire district municipality”.'® Within many provinces, the

determination of such roads remains incomplete.

The opinion also provided specific comments on the fire fighting function section
84(1)(j) function. The reference to planning and coordination and regulations in sub
section (i) and (iii) suggests the likely existence of various fire fighting services in
different areas which would require coordination and regulation at the level of the
district. Advocate Kennedy notes that a similar comment could be made for the
provision for the co-ordination and standarisation of infrastructure, vehicles, equipment

and procedures.

The reference to specialized fire fighting in section 84(j)(ii) suggests that each of the
local municipalities may undertake the conventional form of fire fighting within their
own area but where there are specialized services requiring special resources, skills, and

equipment, this would be provided by the district rather than the local municipality.

The training of fire officers would be undertaken at the level of the district municipality
rather than within each local municipality. Again, this would suggest complementarity
between the functions and powers of the district and its local municipalities. It would

allow for local municipalities to provide their own fire fighting services, co-ordinated

!4 See the Opinion pages 12 and 13
3 |BID Page 14.
% |BID Page 14
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with those of other local municipalities by the district municipality which would fulfil
additional roles such as specialized services, standardization of equipment and training

etc.

Advocate Kennedy’s opinion further notes that it would not be in the interests of
achieving the constitutional objective of cost effective and efficient provision of
resources if there were to be unnecessary duplication and additional cost. It is in this
context that the district municipality would fulfil the function of planning, co-ordinating
and regulating fire fighting services within the area of its district. The district
municipality would also be required to act in accordance with the constitutional

requirement of co-operative government in all spheres and at all levels.

Section 84(1)k and (I) refer to fresh produce markets and abattoirs and cemeteries
respectively. In both cases, the legislation makes reference “to serving the area of the
major proportion of the municipalities in the district”.'” Advocate Kennedy comments
that “it appears from this phrase that district municipalities may exercise this power and
function only where the facilities to be provided will service a majority (*a major

proportion™) of local municipalities which fall within the district”.*®

In relation to local tourism, section 84(1)(m), the opinion notes that the reference to the
area of the district municipality would imply complementarity rather than mutual
exclusivity between the district and local municipalities.™

In summary then, it would appear from an examination of the legislation, the following
aspects are relevant:
« The local and district municipalities play different but complementary roles
« The district has specific responsibilities in terms of section 83(3) to promote and
coordinate activities within the district and to give support to local
municipalities in terms of building capacity etc.
« The district renders the functions contained in Section 84(1) in a manner which

is either mutually exclusive or complementary.

7 See the Municipal Structures Act
¥ |BID Page 25
¥ IDID Page 27
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Certainly, it would appear that the intention is for the district to play an overarching role

critical to the delivery of municipal services in a sustainable and equitable manner.
3 DISTRICT MUNICIPALITIES - THE HISTORICAL ROLE

Before discussing the adjustment of the district functions which were implemented on 1
July 2003, it is useful to briefly examine the role played by district or regional councils

during the interim phase for local government transformation that is 1995 to 2000.

As outlined in the White Paper on Local Government, the Regional Service Councils
(RSCs) and Joint Services Boards (JSBs) were established during the 1980’s in an
attempt to support the then Black Local Administrations. The primary focus of the
RSCs was to channel funds for development related projects within the politically
turbulent black areas. The strategy was not met with much success (White Paper on

Local Government, 1998).%°

During the interim phase of local government transformation (1995-2000), district
councils were established. Largely, the district municipalities emerged from the old
RSCs and JSB structures. The interim Constitution and the Local Government
Transition Acts failed to provide clear powers for the interim Councils leaving the

allocation of functions to be regulated by provinces.

When examining the role played by the District Councils during the interim phase, the
following is apparent:
« The District Council structures continued the role of the old RSCs and JSBs;
« This included the bulk services function and in some areas, the councils
delivered services directly to communities;
. The District Council were tasked with the responsibility of being development
agents and in particular supporting the development of the new local

government structures in the rural areas and small towns, and

2 The Ministry for Provincial Affairs and Constitutional Development “The White Paper on Local
Government” March 1998
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« The District Council had a strong redistributive function” (White Paper on Local
Government, 1998).
Certainly, notwithstanding the performance of the District Councils during the interim
phase, the need for district wide management was clearly acknowledged in the White
Paper. The document outlined the role for district municipalities for the post 2000

period as being the following:

. District government should be reorganised around a set of standard planning
and development regions and given key responsibilities for district-wide
integrated development planning, including land-use planning, economic
planning and development, and transport planning.

. Therole of district governments as infrastructural development agents should
be continued through the retention of Regional Services Council levies.
District government should also provide bulk-services where required.

. Theability of district government to provide on-demand assistance, as well as
systematic capacity building to municipalities will be promoted. The capacity-
building role of district government should be focused on increasing the
capacity of Category (B) municipalities to assume municipal functions.

. In areas where municipalities with inadequate administrative capacity are
established, the capacity of district government to provide and maintain
appropriate levels of municipal services will be legally permitted and actively
fostered.

The intended role for the District Municipality was then captured in Section 83 and 84

of the Municipal Structures Act.

Establishment of the Category C Municipalities 5 December 2000

The determination of the boundaries for the district municipalities was undertaken in
accordance with the objectives contained in Section 24 of the Municipal Demarcation

Act and the criteria outlined in Section 25.

Section 24 states that when the Board determines a municipal boundary, its objective

must be to establish an area that would-
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(@

(b)
(©
(d)

enable the municipality for that area to fulfil its constitutional

obligations, including-

0] the provision of democratic and accountable gover nment
for the local communities;

(i)  theprovision of servicesto the communitiesin an
equitable and sustainable manner;

(iii)  the promotion of social and economic development; and

(iv)  the promotion of a safe and healthy environment;

enable effective local governance;

enable integrated development; and

have a tax base as inclusive as possible of users of municipal

services in the municipality.

Section 25 then indicates that in order to attain the objectives set out in section 24, the

Board must, when determining a municipal boundary, take into account-

(@)

(b)

(©)

(d)

(€)
(f)

the interdependence of people, communities and economies as

indicated by-

0] existing and expected patterns of human settlement and
migration;

(i)  employment;

(iii)  commuting and dominant transport movements;

(iv)  spending;

(V) the use of amenities, recreational facilities and
infrastructure; and

(vi)  commercial and industrial linkages;

the need for cohesive, integrated and unfragmented areas,

including metropolitan areas;

the financial viability and administrative capacity of the

municipality to perform municipal functions efficiently and

effectively;,

the need to share and redistribute financial and administrative

resources,

provincial and municipal boundaries;

areas of traditional rural communities;
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(9) existing and proposed functional boundaries, including
magisterial districts, voting districts, health, transport, police and
census enumerator boundaries,

(h) existing and expected land use, social, economic and transport
planning;

(1) the need for co-ordinated municipal, provincial and national
programmes and services, including the needs for the
administration of justice and health care;

() topographical, environmental and physical characteristics of the
area;

(K) the administrative consequences of its boundary determination
on-

(1) municipal credit-worthiness,
(i)  existing municipalities, their council members and staff;
and
(iii)  any other relevant matter; and
() the need to rationalise the total number of municipalities within
different categories and of different types to achieve the objectives of
effective and sustainable service delivery, financial viability and

macr o-economic stability.

It is important to note that the Board must consider the above factors when determining
boundaries. The Act does not attempt to prioritise them nor does it state that certain

criteria must be applied.

In addition to the provisions contained in the Municipal Demarcation Act as outlined
above, the MDB has developed an approach toward the identification and determination
of district municipalities. A report prepared by the MDB identified three guiding

principles which are as follows:
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« Principle 1: Functional linkages showing a coherent social and economic base

« Principle 2: Manageability of size, population and spatial aspects

. Principle 3: Character of the area.”*

These principles supported the envisaged role of the district municipality in the post

2000 period and more importantly the need to develop regional coherence and

functionality.

The table below outlines the number of district councils during the interim phase and

the current demarcation. A map is also included showing the demarcation variations.

Province

Number of District
Councils — Interim Phase

Number of District
Municipalities Post 2000

Western Cape

7

5

Northern Cape 6 3 plus 2 CBDMs (DC9 and
CBDC1)

Eastern Cape 6 6

Free State 4 5

Kwa Zulu Natal 7 10

Mpumalanga 3 3 plus 3 CBDMs (CBDC3,
CBDC4, CBDC2)

Limpopo 2 4 plus 2 CBDMs (CBDC3,
CBDC4)

North West 5 4 plus 3 CBDMs (CBDCS,
CDBC1, DC9)

Gauteng 2 1 plus 2 CBDMs (CBDCS,
CBDC2)

Total 42 47

2! Municipal Demarcation Board “The Determination of Metropolitan and District Council Boundaries”

October 1999
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The interim phase district municipalities formed the capacity and guided the functioning
of the municipalities in the establishment phase immediately post 2000. As is apparent
from the above table, in some provinces there was a reduction in the number of district
municipalities whereas in others, “new” district municipalities were established. It
could be argued that the closer the interim phase boundary reflected the boundary of the
post 2000 municipalities, and or the extent of the capacity absorbed into the newly
established municipalities, the more this influenced modus operandi of the post 2000
district municipalities. Moreover, in the immediate period post the 2000 establishment,
the “new” districts which absorbed little or no capacity were more focused on
establishment, the day to day running of the municipality, rather than building the

necessary capacity to render the Section 84(1) functions.

This has continued to affect the transformation of the district municipalities and to some

extent, their ability to develop sufficient capacity for the rendering of their functions.
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4 ADJUSTMENT STATUS QUO

Before proceeding with a discussion on the research undertaken as part of this study, it
is important to examine the extent of the existing adjustment of the district municipal
functions to local municipalities. All adjustments only came into affect on 1 July 2003,
two and a half years after the establishment of the municipalities on 5 December 2000.
During that period, municipalities were required to continue rendering the status quo,
that is any function performed by any of the amalgamated municipalities during the

interim local government transitional phase.

Process for Preparation of the Adjustment Recommendations

With the exception of the North West Province, which recently published minor
amendments, all the remaining adjustments of the district functions are those
implemented on 1 July 2003. These were based on work undertaken by the MDB which

commenced in October 2002 and included the following process:

. The application of a questionnaire to all local and district municipalities nationally;

« A preliminary assessment of the information obtained from the municipalities based
on a broad set of criteria,

. Provincial wide workshops with municipalities in November 2003% to verify the
information obtained and to discuss the MDBs recommended adjustments;

« Review of preliminary assessment and workshop outcomes and thereafter the draft

MDB recommendations were submitted to MECs for consideration.

With minor amendments, the MDBs recommendation were accepted and duly published

by the Provinces.

Assessment of Capacity
A broad approach was adopted toward assessing municipality capacity to perform
functions during the preliminary assessment. Four aspects were reviewed per

municipality:

22 No workshops were however held in Mpumalanga and the Western Cape. The latter province had
already taken the decision that no adjustments would be made and therefore the workshop was
unnecessary.
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« Whether the municipality performed the function — yes or no
« Whether the municipality had a budget for performing the function — yes or no
- Whether the municipality had staff performing the function — yes or no

. Whether the municipality had the infrastructure to perform the function — yes or no

Sixteen options contained in the table below were then applied to determine if a

municipality had some capacity to perform a function.

. Performs Has Capacit
Option Function Has Budget Has Staff Infrastructure Assepssmgnt
1 Yes Yes Yes Yes Yes
2 Yes Yes Yes No Yes
3 Yes Yes No No No
4 Yes Yes No Yes Yes
5 Yes No Yes Yes Yes
6 Yes No No Yes No
7 No Yes Yes Yes Yes
8 No No Yes Yes No
9 No No No Yes No
10 No Yes Yes No Yes
11 No Yes No Yes No
12 No No No No No
13 Yes No No No No
14 Yes No Yes No No
15 No Yes No No No
16 No No Yes No No

In all instances, the legislation was applied in that is any recommended adjustment was
based on capacity only to perform the function. Capacity is defined in the Municipal

Structures Act as:

“The administrative and financial management capacity and
infrastructure that enables a municipality to collect revenue and to govern

on its own initiative the local government affairs of its community”

The table below then indicates when an adjustment was recommended in the 2002/2003

assessment period.

Example — District municipality function(Relevant Section 84(1) functions)

District Municipality Local Municipality Adjustment
Capacity Capacity
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Yes Yes or No No
No Yes Yes
No No No

The extent of the adjustment of the District Functionsto Local Municipalities

Nationally, the most common adjustments made were for the Section 84(1)(e) solid
waste removal and the section 84(1)(f) cemeteries functions. In both cases, the
functions were adjusted to 123 or 53% of local municipalities nationally. Seventy one
local municipalities received the section 84(1)(f) roads function, 67 received the district
fire fighting function, 30 received the district municipal airports function and 28
municipalities received the district local tourism function. Fewer local municipalities
received the adjustment for the markets and/or abattoirs function with only Buffalo City
having the section 84(1)(k) which allows for the regulation of passenger transport

services.

However, wide variations exist within and between provinces for the extent of the
adjustments made. In the case of the Western Cape, the then MEC for local government
took the decision not to publish any adjustments. Therefore, the division of the powers
and functions for the district and local municipalities over which an MEC is responsible,

reflect those contained in section 84 of the Municipal Structures Act.

In 2003, the Provincial Department of KwaZulu Natal predominately limited the
number of adjustments to the “extreme” cases only, such as where a local municipality

demonstrated significant capacity when compared to that of the district municipality.

When examining the results for the adjustments for the Section 84(1)(e) solid waste
disposal function, more than 80% of all the local municipalities received this function in
the following provinces:

. Eastern Cape

« Free State

« Mpumalanga.

In the latter case, the function was adjusted to all the local municipalities in 2003. The

function was also commonly adjusted in Limpopo, North West, Gauteng and Northern
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Cape. No adjustments were made for the section 84(1)(e) function in the KwaZulu Natal

Province.

The adjustment of the section 84(1)(l) cemeteries function was also significant in a
number of provinces. For example, 80% or more of the local municipalities in the
following provinces received this function:

. Eastern Cape;

. Free State;

« Mpumalanga, and

« North West.

In addition, the function was adjusted to most local municipalities in Gauteng, Limpopo
and Northern Cape.

The section 84(1)(f) district roads function was adjusted to 95% of the local
municipalities in the Free State Province and 75% in the Mpumalanga Province. The
function was also adjusted to a number of municipalities in the Limpopo and Gauteng

provinces.

No adjustment of the district section 84(1)(j) function was made in Limpopo. Rather,
the local fire fighting function was adjusted from all the local municipalities to their
respective district municipalities. This was based on a policy approach adopted by the
MEC and the provincial department at that time. The approach has presented

challenges which are not explored in this report.

However, in Mpumalanga and the Free State Province, 70% or more of the local
municipalities received the district fire fighting function on 1 July 2003. The function

was also commonly adjusted in the Eastern Cape and the North West.

When examining the provincial results, far less municipalities received the Section
84(1)(h) municipal airports function. However, the figure was fairly high in

Mpumalanga where 50% of the local municipalities were allocated the function.
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The adjustment of the local tourism function was one the least adjusted functions.

Nonetheless, the district function was received by more than 20% of the municipalities

in the Eastern Cape, Gauteng, Limpopo and Mpumalanga.

Maps demonstrating the spatial pattern for the adjustment of the section 84(1) functions

are contained in Appendix B.

Table 1 Showing the Per Province Adjustment of Section 84(1) Functions to Local

Municipalities

Province Section | Section Section 84(1)(j) 84(1)(h) I\%I‘;(rllggg 84(1)(k) 84(1)(k) | 84(1)(m)
84(1)(e) | 84(1)(f) 84(1)(g) Fire 84(1)(1) Municipal and Markets | Abattoirs Local
Refuse | Roads | Transport | Fighting | Cemeteries | airports | Abattoirs only only Tourism
Actual Number of Municipalities
Eastern Cape 34 7 1 18 34 7 3 1 0 8
Free State 17 19 0 15 17 4 2 1 1 2
Gauteng 7 4 0 3 7 0 0 0 0 2
KwaZulu-Natal 0 3 0 7 1 5 0 2 1 0
Limpopo 16 10 0 0 13 3 2 1 0 7
Mpumalanga 20 15 0 14 16 10 1 3 0 5
North West 13 8 0 6 19 0 0 0 2 1
Northern Cape 16 5 0 4 16 1 1 1 1 3
Western Cape 0 0 0 0 0 0 0 0 0 0
National Total 123 71 1 67 123 30 9 9 5 28
Percentage of Municipalities in Province

Eastern Cape 89 18 3 47 89 18 8 3 0 21
Free State 85 95 0 75 85 20 10 5 5 10
Gauteng 78 44 0 33 78 0 0 0 0 22
KwaZulu-Natal 0 6 0 14 2 10 0 4 2 0
Limpopo 70 43 0 0 57 13 9 4 0 30
Mpumalanga 100 75 0 70 80 50 5 15 0 25
North West 62 38 0 29 90 0 0 0 10 5
Northern Cape 62 19 0 15 62 4 4 4 4 12
Western Cape 0 0 0 0 0 0 0 0 0 0
National % 53 31 0 29 53 13 4 4 2 12

In summary, the following observations are made when examining the adjustment of the

district functions to local municipalities:

« The most commonly adjusted functions are the section 84(1)(e), solid waste

management and the Section 84(1)(l) cemeteries.

« The most affected province by the adjusted district functions is Mpumalanga

where a significant number of local municipalities received the following

functions:
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5.1

Refuse
Cemeteries
Roads

Fire

O O O o o

Local Tourism
o Airports
District functions were also frequently adjusted in the Free State and Limpopo
provinces
Adjustments were commonly found for some functions in the Eastern Cape,

Gauteng and the Northern Cape.

RESEARCH FINDINGS

Methodology

A total of 36 district municipalities have functions adjusted to some or all of the local

municipalities within their area of jurisdiction. Given the cost and the extent of the

work involved, it was decided to rather select a random sample of district municipalities

for study from those where functions had been adjusted on 1 July 2003.

A total of 36 district municipalities have functions adjusted to some or all of the local

municipalities within their area of jurisdiction. The following five municipalities were

selected from provinces:

DC10 - Cacadu District Municipality — Eastern Cape;
DC21 - Ugu District Municipality — KwaZulu Natal,
DC35 — Capricorn District Municipality — Limpopo;

DC31 - Nkangala District Municipality - Mpumalanga, and
CBDCS8 - West Rand District Municipality — Gauteng.

Selecting municipalities from different provinces was done for a number of reasons.

Firstly, it allowed for the determination of possible provincial variations in relation to
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the rendering of the adjusted district municipality functions. Secondly, the differing

approaches to the role of the district municipality?® could be accommodated.

A questionnaire was prepared which examined the following key information:
« Does the municipality render the adjusted function?
« Which aspect of the responsibility for the function is performed by the
municipality?
« Does the municipality render the function for another municipality within the
district area?
« The reasons for the function not being rendered.

« If performed — an outline of the capacity required for rendering the function.

In addition, workshops were held with the affected municipalities and the local

municipalities with the adjusted functions.

The questionnaire response has been moderate but the workshop participation was on
the whole good. Certainly with the use of the information obtained through both
methods, it is possible to determine emerging service delivery patterns.

5.2 Research Findings

5.2.1 Cacadu District Municipality

Adjustments
The following adjustments were made within the Cacadu District Municipality:
Section 84(1)(h) 84(1)(j) 84(1)(m)
MDB 84(1)(e) | Municipal Fire 84(1)( Local
Code | Municipality Name Refuse Airports Fighting | Cemeteries | tourism
Camdeboo Local
EC101 | Municipality X X X X
Blue Crane Route Local
EC102 | Municipality X X X X

% The National Report on Local Government Capacity 2003/04 noted the following relation to the role
played by district municipalities:
“ The following types of district municipalities appear to be emerging:

. Those performing a developmental role;

. Those which facilitate similar to the old RSCs system of operation;

. Those which reflect a combination of both developmental and facilitation, and
. Those which are weak and merely receive and transmit funds’ .
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Section 84(1)(h) 84(1)() 84(1)(m)

MDB 84(1)(e) | Municipal Fire 84(1)(N Local
Code | Municipality Name Refuse Airports Fighting | Cemeteries | tourism
EC103 | Ikwezi Local Municipality X X X

Makana Local
EC104 | Municipality X X X X

Ndlambe Local
EC105 | Municipality X X X

Sunday's River Valley
EC106 | Local Municipality X X

Baviaans Local
EC107 | Municipality X X X
EC108 | Kouga Local Municipality X X X X

Kou-Kamma Local
EC109 | Municipality X X X

Workshop Outcomes: Cacadu District Municipality

Representatives from the district municipality, four local municipalities and the
provincial department of local government attended the workshop. The participants
included:

. Province (2 representatives)

« Cacadu DM (2 representatives)

. Camdeboo LM (1 representative)

. Kou Kamma LM (1 representative)

. Baviaans LM (1 representative)

. Sundays River Valley LM (1 representative)

The main points raised in relation to each function adjusted were as follows:

Refuse
— The population and urban settlements are sparsely distributed in most areas
within the district. The participants suggested that it would be uneconomical to
make use of a regional/ district site due to the distances.
— There are existing capacity constraints for rendering local functions and

therefore there is no capacity for performing the district function.

Fire fighting
— Currently the district municipality provides funding for fire fighting in rural

municipalities due to the vastness of the area.
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Furthermore, the service for Camdeboo has to be mobilised from the Nelson
Mandela metro and the district municipality facilitates this arrangement as part
of its commitment to co-operative governance. The metro does not, however,
wish to enter into a formal service agreement, but assists the local municipality
on an adhoc basis. A more sustainable solution is required to providing the fire
fighting service for local municipalities.

In the case of Sunday’s River Valley, the local municipality function is being
rendered by the district municipality.

The Camdeboo Local Municipality has no dedicated staff and makes use of the

traffic services for performing the function.

Cemeteries

The participants commented that it is not possible to dictate to communities
where someone should be buried and therefore the activity is not restricited to
the municipal area only. However, each local municipality has a cemetery with
the only crematorium being located in the Nelson Mandela Metropolitan
Municipality. Within the district, burials also occur on farms.

Currently, the district municipality assists local municipalities with land related
matters. For example, the district negotiates with farmers on behalf of local
municipalities for the use of additional land. Furthermore, the district assists
with the preparation of the Environmental Impact Assessments if required for

the establishment of local cemeteries.

Airports

The participants suggested that it would be appropriate for the district if the
function were to remain adjusted to local municipalities.

Camdeboo has a newly built airport which is a public-private partnership
venture with the Anton Rupert Family and which services chartered flights for
tourists.

Makana and Kouga Local Municipalities also have airports.

Airports provided by local municipalities are sufficient to service the district
area as a whole, but must be used more strategically to promote tourism at a

local level.
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— The district municipality wishes to maintain a partnership agreement with local
municipalities — e.g. the district municipality wants to provide funding for the

fencing of airports.

General Observations:
There was poor understanding of the differences between district and local
responsibilities, and these had to be pointed out. The completed questionnaires that

attendees brought to the workshop had to be substantially altered by the participants.
Because of the rural nature of this district, local municipalities had to respond to veld
fires, which is a district function. The district continues to facilitate funding for the local

municipalities to perform fire fighting.

5.2.2 Ugu District Municipality

Adjustments Post 1 July 2003
84(1)(h)
MDB Section 84(1)(f) Municipal 84(1)(j) Fire
Code Municipality Name Roads airports Fighting
KZz214 uMuziwabantu LM X X
KZ216 Hibiscus Coast LM X X

Workshop Outcomes: Ugu District Municipality
The workshop was attended by a representative from the Hibiscus Coast Local

Municipality only.

The main points raised in relation to each function adjusted were as follows:

Roads

The representative commented that while the municipality had the adjusted function, it
was likely that the Hibiscus Coast Local Municipality was rendering the local municipal

roads function only.

Municipal Airports
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The Hibiscus Coast Local Municipality acknowledged its responsibility for the section
84(1)(h) municipal airports function. The airport, located in Margate, serves the district
municipality area. However, the municipality has entered into a public private
partnership for the rendering of the service. A copy of the agreement has been made
available to the MDB.

A query was raised in the meeting regarding the authority of the municipality now that

the partnership is in place.

General Observations
No questionnaires were returned from the two affected municipalities within the Ugu
District Municipalities. Therefore, the observations are based on perceptions reached

during the workshop.

While KwaZulu Natal is one province which has made a significant attempt to
distinguish the district and local roads, it is possible that the Hibiscus Coast Local
Municipality only provides the local roads function. Furthermore, without the
participation of the district municipality, it was not possible to determine the capacity of

the district municipality for rendering the service.

On examination of the partnership agreement for the municipal airport, it would appear
that it came into affect on 1 December 2001. No reference is made to the Municipal
Systems Act and the process required for entering into agreements with external service
providers. Schedule 7 of the contract outlines the annual payment to be made by the
Concessionaire. An amount of R211485 was due for the first year of operation with a
payment of a R1 per year from the 14™ to 20" years. Certainly the income generated
by the municipality resulting from the partnership agreement is not significant. It is
suggested that given that the airport is now operated by an external service provider
requiring limited input from the municipality, whether it is managed by the district or

the local municipality would be of limited consequence.
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5.2.3 West Rand District Municipality

Adjustments Post 1 July 2003
Section

MDB 84(1)(e) Section 84(1)(I)
Code Municipality Name Refuse 84(1)(f) Roads | Cemeteries
CBLC8 | Merafong City Local Municipality

X X X
GT411 Mogale City Local Municipality

X X X
GT412 Randfontein Local Municipality

X X X
GT414 Westonaria Local Municipality

X X X

Workshop Outcomes: West Rand District Municipality

Representatives from the district municipality, all the local municipalities and the
provincial department of local government attended the workshop. The participants
included:

. Provincial Department of Local Government (3 representatives)

. West Rand District Municipality (3 representatives)

. Merafong City Local Municipality (1 representatives)

« Mogale City Local Municipality (3 representatives)

- Randfontein Local Municipality (1 representatives)

. Westonaria Local Municipality (3 representatives)

The main points raised in relation to each function adjusted were as follows:

Refuse

From the discussion held during the workshop, it was apparent that none of the local
municipalities are rendering the district solid waste function. All the local
municipalities have acknowledged the need for a district integrated solid waste
management plan. The district municipality (currently without the function) has
undertaken to prepare the plan in consultation with the local municipalities and has
accordingly made a provision in the 2005/06 budget for the completion of the plan.

It was apparent in the meeting that the landfill sites located within the local municipality
areas fulfil the requirements of a local function. However, local solid waste sites are

used by users external to the municipality. The main reason advocated was the differing
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tariffs and levels of security and management of solid waste disposal sites rather than

thatthe facility was intended to serve a regional need.

Roads

The participants noted in the workshop that there is no clear delineation between what is
regarded as local and district municipality roads. On examination of the requirements of
Section84(1)(f), the workshop acknowledged that their municipalities were indeed

performing the local municipality function only.

Furthermore, the roads that could be regarded as integral to the district municipality as a
whole, tended to provincial or national roads and therefore not the responsibility of

either the district or local municipality.

Cemeteries

The local municipalities commented in the workshop that the cemeteries located in their
area of jurisdiction tended to serve the local area. However, it was noted that the
facilities were used by “outsiders” mainly from Johannesburg, due to the cheaper tariff
structures. The local municipalities have recently resolved that problem by increasing

the tariff for outside users.

The only crematorium is located in Mogale City and it does serve a regional need.
However, the facility has recently been privatised with the municipality preparing the
necessary regulations for the management of the facility.

General Observations

When examining the responses received, GT411, CBLC8 and GT414 stated that the
municipality did render the district solid waste function. However, on closer
examination of the content of their response, it is apparent that this is indeed not the
case. GT411 submitted that their Luipaardsvlei Landfill Site was “one of the best
managed and statutorily regulated landfill sites” that has the capacity and potential for

being a regional landfill site. However, it currently does not serve that purpose.
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Landfill sites are used across municipal boundaries. However, this is unintentionally
arising mainly from differing levels in management, user tariffs etc. There is an urgent
need for a district wide waste disposal strategy and the regulations of solid waste
disposal sites especially given the close proximity of the urban settlements between

local municipalities.

With the adjustment of the function to all the local municipalities, the district
municipality is currently in a precarious position as it is facilitating and funding the

development plan without having the responsibility to do so.

GT411 and GT414 stated that they rendered the district roads function in their
questionnaire response. Both municipalities mention the management arterials or
corridors which depending on their location and purpose could be regarded as district
roads. However, based on the discussion in the workshop, it is likely that the

municipalities are fulfilling a local function only.

CBLCS8, GT411 and GT414 all responded in their questionnaires that they rendered the
district cemeteries function. However, on examination of their detailed explanation, it
was apparent that no municipalities have intentionally established a cemetery to render a
serve to the major proportion of the local municipalities within the district. Furthermore,
as was noted in the workshop, the local municipalities have needed to increase their

tariff structures to limit external users.

5.2.4 Capricorn District Municipality

Adjustments Post 1 July 2003
84(1)(k)

Section Section 84(1)(m) 84(1)(h) Markets
MDB 84(1)(e) 84(1)(f) 84(1)(1) Local Municipal and
Code | Municipality Name Refuse Roads Cemeteries tourism airports Abattoirs
NP35 | Blouberg Local
1 Municipality X X X X
NP35 | Aganang Local
2 Municipality X X X X
NP35 | Molemole Local
3 Municipality X X X X X
NP35 | Polokwane Local
4 Municipality X X X X X
NP35 | Lepele-Nkumpi X X X X
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Workshop Outcomes: Capricorn District Municipality

Representatives from the district municipality, four local municipalities and the
provincial department of local government attended the workshop. The participants
included:

« Provincial Department of Local Government and Housing (2 representatives)

« Capricorn District Municipality (2 representatives)

. Polokwane Local Municipality (2 representatives)

. Aganang Local Municipality (1 representative)

« Molemole Local Municipality (1 representative)

« Lepele-Nkumpi Local Municipality (3 representatives)
The main points raised in relation to each function adjusted were as follows:

Refuse
Based on the discussion which took place in the workshop, the following was clear:
« Some local municipalities were unaware that they had the district responsibility
for the solid waste function;
« Some were aware of the adjustments but were still to be implemented;
« Some did not understand the difference between the local and district
municipality function;
« None of the local municipalities were performing the district municipality
function.

Participants commented that the due to the geographic extent of each of the local
municipalities and the distances between towns, the need for a regional facility was
unlikely. However, all acknowledged the need for the preparation of a district
integrated waste management strategy.  Currently, the district municipality is
undertaking the project for which there will be a provision in the 2005/06 operating

estimates.

Roads
Again the participants in the workshop expressed a concern re the identification of

district municipality roads. On discussing the definition as outlined in the Municipal
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Structures Act, it was clear that all the local municipalities were rendering the local
roads function only. Moreover, the roads which form an integral part of the district
municipality as a whole tend to be provincial or national roads. This is as a result of the
geographic extent of the each local municipality and concomitantly the district

municipality.

Cemeteries
Most participants attending the workshop were unaware that the municipality had the

responsibility for the adjusted district municipality cemeteries and crematoria function.
Again, the difference between the local and district function required explanation from
the MDB representatives. Once clarity was obtained, it was obvious that the local
municipalities render the cemeteries function for their local area only. Moreover, it was
commented that a regional facility may not be feasible given the geographic extent of

the municipal areas.

Local tourism
The MDB representatives outlined the difference between the district and the local

municipality local tourism function. Again, the participants acknowledged that, if the

function was performed by their municipality, only the local function is rendered.

Municipal airports
The participants from the Molemole Local Municipality acknowledged that the

municipality had an airport within its area of jurisdiction. While it was used by the
mining community from a local community in an adjacent district municipal area, it

largely served the local area only.

Markets and Abattoirs
Polokwane and Molemole Local Municipalities commented in the meeting that the

markets and abattoirs located within their areas tend to serve a local need only.

General Observations

Based on the outcomes of the workshop and the information obtained in the
questionnaires, it is apparent that none of the adjusted district municipality functions are
being performed by the local municipalities. Furthermore, the knowledge

ofrequirements for the district and local municipal functions was limited. Some
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municipalities were unaware of the adjustment or were under the impression that the

adjustments were still to come into effect.

However, the need for district wide planning is evident especially for the solid waste
management function and the local tourism function. Currently the section 84(1)(e)
function is adjusted to all the local municipalities and therefore the district activities are

legally restricted to the section 83(3) requirements.

5.2.5 Nkangala District Municipality

Adjustments Post 1 July 2003
84(1)(k)
Section Section 84(1)(j) 84(1)(I) 84(1)(h) | Markets | 84(1)(k)
MDB 84(1)(e) 84(1)(f) Fire Cemeteri | Municipa and Markets
Code Municipality Name Refuse Roads Fighting es | airports | Abattoirs only
MP311 | Delmas Local
Municipality X X X X
MP312 | Emalahleni Local
Municipality X X X X X X
MP313 | Steve Tshwete Local
Municipality X X X X X
MP314 | Emakhazeni Local
Municipality X X X X X
MP315 | Thembisile Local
Municipality X
MP316 | Dr JS Moroka Local
Municipality X X X X

Workshop Outcomes. Nkangala District Municipality

Representatives from the district municipality and four local municipalities attended the
workshop. The participants included:

. Nkangala District Municipality (1 representative)

. Delmas Local Municipality (1 representative)

. Emalahleni Local Municipality (1 representative)

. Steve Tshwete Local Municipality (1 representative)

. Emakhazeni Local Municipality (1 representative)

The main points raised in relation to each function adjusted were as follows:

Refuse
As was the case in the other workshops held by the MDB in relation to the current

project, much discussion was had on the difference between the local and district
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municipality solid waste management functions. Reference was made to the
requirements contained in Section 84(1)(e) of the Municipal Structures Act and how this

compared to the current activities of the local municipalities.

From the contributions made in the workshop, it was evident that none of the local
municipalities rendered the adjusted solid waste function. In addition, participants
commented that the distances between towns and the geographic extent of the local
municipalities limited the opportunity for the successful functioning of a regional solid

waste disposal site.

Roads
The participants of the workshop confirmed that the adjusted section84(1)(f) roads

function was not being performed by the local municipalities. It would appear however,
that some municipalities are required in terms of an agreement with the province, to

maintain the provincial roads as these traverse certain urban areas.

The meeting noted that the roads that do form an integral part of the road network for

the district as a whole are either provincial or national roads.

Fire Fighting
Municipal representatives noted in the meeting that service delivery aspects of the fire

fighting function of the section 84(1)(j) function, such as specialised fire fighting
services e.g. mountain, veld and chemical fire services were being performed by the
municipality but for their municipal area only. This also applied to the planning,

regulating and training aspects of the function.

Cemeteries
Municipal representatives commented that while each local municipality was rendering

the cemeteries function, only the local aspects and not the adjusted function were being
performed by the municipality. Again, a concern was raised regarding the effectiveness
of a regional cemetery given the geographic extent and the spatial configuration of the

district municipality area.

Municipal airports, Markets and Abattoirs
The participants commented that where the municipal airports, markets and abattoirs

functions were being performed by the local municipalities, only the local area was
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being served. Consequently no municipalities were rendering the adjusted district

municipality function.

General Observations

With the exception of the fire fighting function, none of the local municipalities are
performing the adjusted district municipality functions. This was confirmed by the
information obtained in the questionnaires.

6 DISCUSSION

6.1  Section 84(1)(e) Solid Waste Removal

(e Solid waste disposal sites, in so far asit relates to-

(i)  thedetermination of a waste disposal strategy;

(i)  theregulation of waste disposal;

(iii) the establishment, operation and control of waste disposal sites, bulk
waste transfer facilities and waste disposal facilities for more than one

local municipality in the district

Based on the research undertaken by the MDB, it would appear that very few, if any,
local municipalities are performing the Section 84(1)(e) functions. Moreover, districts
are now assuming the function especially the “determination of a waste disposal
strategy” without the concomitant responsibility. As noted in the legal section,
Advocate Kennedy commented that the intention in section 84(1)(e) is for the district
municipality to determine the waste disposal strategy and to regulate the function for the

district municipality as a whole.

Local municipalities are providing solid waste disposal facilities which service their
area of jurisdiction and some are also establishing their own regulations and tariff
structures. The lack of coordination and district wide regulation, is in some instances,
have an impacting on service delivery. For example, some facilities are more frequently
used due to lower or no rates and or facilities are not adequately used as a result of poor

management and a lack of security.
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Furthermore, Advocate Kennedy commented that while not obligated, the district could
establish a solid waste facility for more than one local municipality. It would appear
that regional solid waste facilities are not being established by local municipalities
because of insufficient capacity and resources at a local level, the municipality focuses
on its area of jurisdiction only and in some instances a lack of district planning. In
addition, based on the comments made in the research workshops, such facilities may
only be viable in limited circumstances mainly due to the geographic extent of the local
municipalities and the distances between towns. However, in cases such as in
Merafong, where some of the urban areas located within the local municipalities merge
or are in close proximity, a “district” waste management facility may be appropriate.
The viability of such facilities may be found where local municipalities are adjacent to

secondary cities.

As indicated previously in this report, the section 84(1)(e) function is adjusted to all the
local municipalities in Mpumalanga and to most in the Eastern Cape, Free State,
Limpopo and the North West. Therefore, within these provinces, the entire solid waste
management function® is left to the local municipalities and the opportunities for
overall of management, coordination and integration of solid waste strategies within

district municipality areas and the province as a whole, does not occur.

An additional point of concern arising from the research is the ongoing lack of
understanding pertaining to the relationship and difference between the local and district
solid waste management function.  Municipalities commented that should the
adjustment be reversed, the entire function that is, as per the description in the
Constitution®, would revert to the district municipality. Similar concerns have been
raised by municipalities in response to the district municipal reports on capacity.
However, this is not the case, again indicating the urgent need for capacity building

strategies on powers and functions.

24 With the exception of the Section 83(3) functions.
25 The Constitution provides the following description: “Refuse removal, refuse dumps and solid waste disposal”
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In conclusion, it is suggested that the adjustment of the section 84(1)(e) function to local
municipalities, currently limits the effectiveness of the district to perform and more

importantly, for the district management of the function to occur.

6.2  Section 84(1)(f) Roads

() Municipal roads which form an integral part of a road transport system for the

area of the district municipality as a whole.

The definition for the Section 84(1)(f) is clear in its intent, namely that district roads are
those which form an integral part of the road transport system for the area of the district
municipality as a whole. As is outlined in the section addressing the legal overview,
Advocate Kennedy noted that those would be the roads which are “the road transport

system serving the entire district municipality”.?®

From the research undertaken by Board in the current and other projects, the following
would appear to be relevant:
« Roads which are the transport system serving the entire district municipality
currently tend to be provincial or national roads, and
« The exception of KwaZulu Natal, national and provincial departments have

failed to clearly identify district municipality roads.

It is thus not surprising that many local municipalities, which have the authority for the
district municipal roads do not regard themselves as performing the section 84(1)(f)

function.

It could be argued therefore, that in the current impasse, it is unnecessary to retain the
adjustment to the local municipalities and or to make any further adjustments. Rather, it
is suggested that the function be retained at the district level and that, once the roads are

clearly delineated, develop the capacity at the intended legislated level.

% See the Opinion, page 14.
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6.3  Section 84(1)(g) Passenger Transport Services

(9) Regulation of passenger transport services.

Currently, the Section84(1)(g) function is only adjusted to one local municipality
nationally which is Buffalo City in the Eastern Cape. As has been previously noted by
the MDB, there is an overlap between this function and national and provincial

competencies.

Until legal clarity is obtained, it is recommended that the adjustment of this function

remains but that no further adjustments occur.

6.4  Section 84(1)(h) Municipal Airports

(h) Municipal airports serving the area of the district municipality as a whole.

Given the historical role, it is unlikely that district municipalities would have inherited
municipal airports serving the district municipality as a whole on their establishment on
5 December 2000. In most cases, such facilities were owned and operated by the
former TLCs and therefore transferred to the newly established local municipalities as

the case with the Hibiscus Coast Local Municipality.

Furthermore, immediately after establishment, it is possible that in most instances
municipalities took insufficient cognisance of the functions contained in Section 84(1)
and (2). Municipalities were also required to maintain the status quo. Therefore the
appropriate allocation of funding, staff and assets did not take place between the district

and local municipalities.

While requiring further investigation, it would appear that there is a trend toward public
private partnerships for the rendering of municipal airports. In such instances, the
Provincial Departments of Local Government should ensure full compliance with the
Municipal Systems Act and the Municipal Finance Management Act in the preparation

and management of external service provider contracts.
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From the research undertaken by the MDB, where the adjustment of the section 84(1)(h)
function has occurred, local municipalities demonstrated some capacity for the
municipal airports function due to the location of facilities within their area of
jurisdiction. In many instances, such facilities tend to serve a local function only and not
for the district as a whole. Therefore the adjustment of the district function has no

relevance to the local municipality.

6.5  Section 84(1)(j) Fire Fighting Services

0 Firefighting services serving the area of the district municipality as a whole,
which includes-
0] planning, co-ordination and regulation of fire services,
(i)  specialised fire fighting services such as mountain, veld and chemical
fire services,
(iii)  co-ordination of the standardisation of infrastructure, vehicles,
equipment and procedures,

(iv)  training of fire officers.

The section 84(1)(j) function is slightly more complicated than the other adjusted
section 84(1) functions. Firstly, there are components of the function which include the
rendering of the service directly to a local community and secondly, the function is also
governed by the Fire Brigades Act No99 of 1987 which is yet to be amended to take
account of the requirements of the Municipal Structures Act. As a result, many
municipalities have continued to perform the historical fire fighting function. This
includes instances where no adjustments were made between district and local

municipalities.?’

The MDB capacity assessments to date have regarded fire fighting as a single function
and have not anaylised the component parts. Moreover, when adjusting the function, the
entire section 84(1)(j) was transferred to the local municipality and not just those

aspects which require the rendering of a service directly to the public.

27 See the MDB report prepared for the Western Cape Province, 2003

_40 - MDB: May 2005




Review of the Adjustment of District Municipality Functions to Local Municipalities

Removing the planning, co-ordination and regulation of fire services and the co-
ordination and the standardisation of infrastructure, vehicles, equipment and procedures
from district municipalities has limited the potential for regional coordination.
Furthermore, it could be argued that the legislative intention for the district
municipality, to ensure improved levels of coordination which includes the
standardisation of equipment etc, is lost. This would definitely be the case in
Mpumalanga and in the Free State where a high percentage of municipalities received
the adjusted section 84(1)(j) function on 1 July 2003.

Certainly, many local municipalities are planning and coordinating and indeed
standardising their fire fighting services. However, this is occurring within the confines
of their own area of jurisdiction and not for the district municipality as a whole.
Furthermore, there is no obligation for a local municipality to consult and or coordinate

with any adjacent local municipalities.

The planning, co-ordination and the standardisation of infrastructure, vehicles and
equipment could be done by the district municipality with fairly limited capacity. There
is, for example, no need for a district municipality to own a fire station and its own fire

fighting equipment in order to perform these aspects of the function.

However, it is not recommended that the “service delivery” aspects of the function,
section 84(1)(j) (ii) and (iv) be removed from the local municipalities where the
adjustment has occurred without a detailed assessment of capacity. This would
especially be the case, where district municipalities currently have no fire fighting
infrastructure. Not only does it take time to develop the necessary service delivery

infrastructure but is also costly.

Other studies undertaken by the MDB on fire fighting services have also indicated
matters requiring attention. For example, in some instances, district municipalities still
render the fire fighting service in the rural areas while the local municipalities perform the
function within the towns. This operational division aligns with the functional responsibility
during the interim phase in local government transformation. The current arrangement is not in

line with the split of the function as outlined in Section 84 of the Municipal Systems Act.
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Furthermore, the National Report on Local Government Capacity noted that no local

municipalities in the Limpopo Province have the authority for the function, and yet 30% have

continued rendering the service with some capacity. This possibly indicates the following:

« the district municipality has failed to build the necessary capacity,

. the district municipalities have entered into service level agreements with the local
municipalities, and/or

« the municipalities have continued to render the service regardless.

The workshop held in the Capricorn District Municipality as part of the current study,

confirmed the above findings.

The “National Report” recommends that the Limpopo Provincial Department of Local
Government undertakes a more detailed investigation into the rendering of the fire fighting
function within the Province and where necessary considers reversing the adjustment of the

local function to the district municipality.

Certainly, it is suggested that the post 2000 rendering of the firefighting function is
taking time to transform in accordance with the legislative framework as outlined in the
Municipal Structures Act. It is possible that the required transformation is being
impeded by one or more of the following:
. the adjustment of the function from the local to district municipalities;
 the adjustment of the non operational aspects of the section 84(1)(j) functions
from district to local municipalities,
. the lack of clear guidelines to assist with the transformation of the firefighting
service, and or
« failure to amend the Fire Brigades Act to align with the Municipal Structures
Act.

While the rendering of the entire fighting function requires attention, it is suggested that
specific consideration be given in the 2005/06 capacity assessment process, to begin
reversing the Section 84(1)(j)(i) and (iii) adjustments.
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6.6

Section 84(1)(k) Markets and Abattoirs

(K

The establishment, conduct and control of fresh produce markets and abattoirs

serving the area of a major proportion of the municipalities in the district.

From the research undertaken by the MDB, it would appear that most local

municipalities with the authority are not performing the Section 84(1)(k) function for

the following reasons:

the facilities inherited and owned by the local municipalities serve a local need
only;

the capacity identified in the 2002/03 capacity assessment was linked to these
local facilities;

many facilities are managed by external service providers now only requiring
contract management;

the facilities managed by external service providers themselves serve only a
local need,

facilities are privately owned which is mainly the case with abattoirs;

in most instances, the intervention now required links to the rendering of the
municipal health services function, a district responsibility; and

the geographic extent of the district and local municipalities, limits the

opportunity for economically viable “regional” facilities.

Local municipalities have noted a concern with respect to the removal of the adjusted

function. However, when probed, it is often linked to a lack of understanding regarding

the difference between the local and district municipality function and the local

municipalities concern that it will lose the entire responsibility. This is not the case.

Based on the findings of the study, it is suggested that the adjustment of the section

84(1)(k) function be reversed and no further adjustments be recommended by the MDB.
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6.7 Section 84(1)(l) Cemeteries

() The establishment, conduct and control of cemeteries and crematoria serving

the area of a major proportion of municipalitiesin the district.

In relation to cemeteries, the study undertaken by the MDB revealed the following:

« municipalities with the adjusted section 84(1)(l) cemeteries function are not
rendering the service;

. a reason for the non delivery of the function, is mainly due to the geographic
extent of the local municipalities;

« local municipalities are focused on addressing the needs of their local
communities and not those of the district municipal area as a whole;

« in most instances, within a local municipality, the towns are some distance apart
making even a “regional” cemetery for the local municipality itself, not viable.

« in instances such as in Gauteng, where cemeteries are being used by outside
communities, this is rather as an unintended consequence resulting from

different tariff structures.

However, due to the nature of the function, crematoria do tend to serve a wider area
then just the local municipality. Further, it would appear that many such facilities are

privately owned or are municipal facilities managed by external service providers.

The section 84(1)(l) function is one of the most commonly adjusted functions to local
municipalities. Certainly, in the case of the cemeteries function, the adjustment of the
function has limited the district municipality’s ability to plan and consider the

establishment of “district” facilities.

Furthermore, it would be appropriate to separate the adjustment of the cemeteries and
crematoria. Based on the research, it is suggested that the adjustment of the cemeteries
function be reversed in all instances with the retention of the crematoria function for
those local municipalities with such facilities. Currently, the MDB assesses the capacity
of a municipality to perform the cemeteries and crematoria functions as a single

function. If a distinction is to be made, especially to inform the adjustment of functions,
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in subsequent assessments the Board will need to assess the capacity for cemeteries and

crematoria separately.

It is therefore suggested, that should the adjustment of the Section 84(1)(l) function be
reversed, this should only be finalised after the 2005/06 MDB capacity assessment.

6.8  Section 84(1)(m) Local Tourism

(m)  Promotion of local tourism for the area of the district municipality.

Again, examining the results of the study undertaken by the MDB, it would appear that
none of the local municipalities with the adjusted district local tourism function, are
rendering the service. Local municipalities are locally focussed, preparing plans and

strategies that serve a local need.

Moreover, district municipalities, recognising the potential in local tourism for local
economic development, are taking responsibility for the function even in instances

where it no longer has authority.

It could be argued that the adjustment of the function has limited the tourism
opportunities available within the district to be integrated and fully exploited. As
such,the adjustment of the district Section 84(1)(m) function should be reviewed and in

most, if not all instance, reversed.

6.9  Sustaining the Role of the District Municipality

As was noted in section 3 of this report, district municipalities emerged from an
historical pattern of service delivery that does not necessarily complement the existing

requirements of district municipalities.

In addition, the role assumed by the district municipalities has been directly influenced
by the extent of the capacity absorbed from the interim district councils. Newly

established district municipalities, such as those in parts of Limpopo, the Free State and
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Kwa Zulu Natal, focussed on their establishment immediately post the 2000 local

government elections.

While the process followed by the MDB in the assessment of capacity and the
concomitant recommended adjustments in 2003 was technically correct, little discussion
was had on the long term implications and the possible unintended consequences for

district municipalities.

Section 83(3) requires that a district municipality must seek to achieve the integrated,

sustainable and equitable social and economic development of its area as a whole by-

@ ensuring integrated development planning for the district as a
whole;
(b) promoting bulk infrastructural development and services for the

district as a whole;

(c) building the capacity of local municipalitiesin its area to perform
their functions and exercise their powers where such capacity is
lacking; and

(d) promoting the equitable distribution of resources between the local
municipalitiesin its area to ensure appropriate levels of municipal

services within the area.

It could be argued that the section 84(1) functions directly support the section 83(3)

responsibilities. The adjustment of functions that relate for example to planning,

coordination, regulation etc. undermines the very intention of the legislation. Moreover,

as pointed out in the National Report on Local Government Capacity for 2004/05

period, the following questions are raised when the functions are adjusted to all or some

of the local municipalities:

. Which local municipality in the district takes on the role for rendering the function
for more than one local municipality?

« How is this decided?

. How is a function rendered to more than one local municipality by another local
municipality and in terms of what agreement?

. In the absence of an agreement, does this not result in the duplication of service

delivery?
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The diagrams contained below further illustrate the point:
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Furthermore, if the local municipalities had the capacity to render the function for the

district municipality as a whole, each local municipality could generate its own plans

and regulations which may contradict others developed within the district municipal

area.

Besides the technical complications which could arise from the adjustment of the

functions, it would appear that local municipalities are predominately not performing
the adjusted district functions except for Section 84(1)(j)(ii) and (iv) and the Section
84(1)(l) crematoria functions. Therefore, the reversal of the existing adjustments, with

the exception of the functions just mentioned, would not impact service delivery in

anyway. Rather, it would empower the district municipalities to fulfil their legislative

role and responsibilities.
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A legal mechanism for the reversal of the adjustment may be necessary. Section 85(9)
states that:
(9) (@) If a function or power has been allocated in terms of subsection (1)
the MEC for local government in the province must regularly review the
capacity of the relevant municipality and reallocate that function or power
to that municipality when that municipality acquires the capacity to

perform that function or exercise that power.

It would appear that an adjustment can only be reversed if the affected municipality has
developed capacity. However, no mention is made in the legislation as to how to
address a situation where a municipality is not performing the adjusted function and the
affected district municipality has yet to develop the capacity. Certainly, in some
instances where the district municipalities have started performing the function, the
reversal of the adjustment would be easily implemented such as for section 84(1)(e) the

solid waste management function.

Possible Amendment to the Legislation

The following amendments to the Municipal Structures Act are proposed as an option
for addressing and or to prevent the difficulties arising from the adjustment of the

district municipality functions to local municipalities.

85 Adjustment of division of functions and powers between district
and local municipalities

(1) The MEC for local government in a province may, subject to the other
provisions of this section, adjust the division of functions and powers
between a district and a local municipality as set out in section 84 (1) or (2),
by allocating, within a prescribed policy framework, any of those functions
or powers vested-

(@) in the local municipality, to the district municipality; or

(b) in the district municipality {excluding-a-function-or-powerreferred
to—in-section-84—(H{(a)—{(b)—{e){d)—{—{(e)or{p), to the local

municipality those functions listed in section 84(1)(j)(ii) and (iv)
and Section 84(1)(l) relating to the crematoria function only.
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(9) (@) If a function or power has been allocated in terms of subsection (1)
the MEC for local government in the province must regularly
review the capacity of the relevant municipality and reallocate that
function or power to that municipality when that municipality
acquires the capacity to perform that function or exercise that
power or

(b) the municipality to which the function has been adjusted is not
performing the function.

) (c) A reallocation in terms of paragraph (a) or (b) must be made
with the concurrence of the receiving municipality or, in the
absence of such concurrence, after having consulted the
Demarcation Board.

7 RECOMMENDATIONS

The following is recommended:

« Questions addressing the fire fighting service and the cemeteries function should
be expanded in the 2005/06 MDB Capacity Assessment;

. Based on the findings of the 2005/06 MDB Capacity Assessment, as many as
possible of the adjustments of the district functions should be recommended for
reversal;

« Furthermore, no more adjustments of district municipality functions should be
recommended by the MDB unless there are compelling reasons;

« An amendment of Section 85 of the Municipal Structures Act as proposed in
section 6.10 above should be investigated to limit the adjustment of district

functions and to facilitate the reversal thereof.
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APPENDIX A - LIST OF FUNCTIONS

Schedule 4 Part B

« Air pollution

« Building regulations

« Child care facilities

. Electricity and gas reticulation

. Firefighting services

« Local tourism

« Municipal airports

« Municipal planning

« Municipal health services

« Municipal public transport

« Municipal public works only in respect of the needs of municipalities in the
discharge of their responsibilities to administer functions specifically assigned to
them under this Constitution or any other law

. Pontoons, ferries, jetties, piers and harbours, excluding the regulation of
international and national shipping and matters related thereto

. Stormwater management systems in built-up areas

. Trading regulations

« Water and sanitation services limited to potable water supply systems and
domestic waste-water and sewage disposal systems

Schedule 5 Part B
« Beaches and amusement facilities
. Billboards and the display of advertisements in public places
« Cemeteries, funeral parlours and crematoria
. Cleansing
« Control of public nuisances
. Control of undertakings that sell liquor to the public
. Facilities for the accommaodation, care and burial of animals
. Fencing and fences
. Licensing of dogs
« Licensing and control of undertakings that sell food to the public
« Local amenities
« Local sport facilities
« Markets
« Municipal abattoirs
« Municipal parks and recreation
« Municipal roads
« Noise pollution
. Pounds
« Public places
« Refuse removal, refuse dumps and solid waste disposal
« Street trading
« Street lighting
. Traffic and parking
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APPENDIX B - MAPS SHOWING THE EXTENT OF ADJUSTMENTS
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SECTION 84(1)()) FIRE FIGHTING SERVICES
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SECTION 84(1}(h) MUNICIPAL AIRPORTS

Legend

A
4/’/;’"/////4

S o )
St
£ 5

™

¢

7

-53— MDB: May 2005



stment of District Municipality Functions to Local Municipalities

Review of the Adju

8

SECTION 84(1)(m) LOCAL TOURISM

<
.,w,w«ﬁ

=

=
B O
£ £
S 3
oo

N
R A
‘.’W‘ .ﬁﬂ”_“‘- h‘-ﬂ . ‘"dv‘-‘
N g

Niburatval

IS
o

e .‘ﬂw‘i )
g J“,,

o

MDB: May 2005

-54 -




